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CUSSTIONS P&ESENT 


lk. Whether the Vistrict Court errea in denying appellant's 
motions to suppress evidence seized without a warrant and without 
probable cause and pursuant to an iNegal arrest and thus denied 
appelant's constitutional right to be free from unreasonable searches and 


seizures? 


2. Whether the trial juage committed prejudicial error 


in instructing the jury that its only aecision was whether it believed 


certain police witnesses lied or told the truth thus diminishing its 


freedom to decide the case on alternative theories consistent with the law 


and evidence ? 
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APPeNUIX 


JURISVICTIONAL STAT&£M. cNT 


Appellant, Norman Salley, appeals from a conviction of 
violation of 26 U.S.C. 4794 a) (Possession of a Narcotic deen), anda 
sentence of imprisonment for twenty (29) months to five (5) years, 
rendered on April 7, 1967 by the Honorable John J. Sirica, Judge, 
United States District Court for the Jistrict of Colun bia, and filed on 
April 10, 1967 (Appendix), following a jury verdict of guilty rendered and 
filed on February 14, 1967 (Appendix). Appellant filed an affidavit in 
support of his Application to Proceed without Prepayment of Costs on 
appeal on April 7, 1967; leave to appeal in forma pauperis was granted 
by order of the District Court dated and filed April 7, 1967, and appeal 
was duly aoted on the docket May 3, 1967, at which time this court 
ordered counsel herein to represent appellant. The statutory authority 


for this court's jurisdiction over this appeal is 28 U.S. S. 1291. 
| 


STATEMENT OF THe CASE 


The eviceace adduced at trial showed that, on June lo, 1966 
at 2:30 p.m., appellant was observed by Narcotics Squad officers of the 
District of Columbia police at a location on a public street which the 
officers were about to place unier surveillance in pursuance of a routine 
“aarcotics investigation". (Tr. 7) Appellant, who was kaown to the 
police officers conducting this general investigation (Tr. 8), was simply 
" |. standing on the northeast corner of 14th and T Streets" (Tr. 8), 

a very busy and active area in the aorthwest part of metropolitan 
washington 0. S. 

After taking up their secreted position on the second floor of 
a building located on the southwest corner of l4th and T Streets (Tr, 7), 
the police officers observed appellant having " . . conversations with 
about four or five other people . . . male and female. " (Tr. 9). From 
their vantage point 120 feet away (Tr. 240) the se police officers observed 
certain conversations taking place between appellant and four other 
people (two of whom were known to these police officers as narcotics 
users} which ingerconrse they-catcgomsed subeconguiby in an arecat y= 
{PD 25), as". - - purchase s) of suspected narcotic drugs from. . -" 
‘opellant. (Tr. 16). These officers telephonically notified two other 
harcotics Squad officers of the akows described actions of appellant, 
These latter officers were located at this time in a police cruiser ". . - 
in the alley in the 1700 block of 13th Street Northweet." (Tr, 59) 

At 3:95 p.m. these police officers left their alley posities tn 
their cruiser and proceeded the wrong way on a oneyway street to the 
location where the appellant had been standing and". . - leaning against 
a fence. . .". Upon arviving at this location, and without were 
the arresting officer". . - got out of the cruiser and started to approach 
(appellant). |. ."(Tr. ol), In describing the arrest, the arresting 
officer testified thathe: ". . . identified myself as a policeman, and 
in the process of going over to the Defendant Salley, observed the 
Defendant Salley reach into his pocket and go with a backward motion, 
came out with an object and threw it behind him. " (Tr. 61). Appellant 
was thus placed under arrest for " . . violation of the Harrison 
Narocitics Act.” (Tr. 61) 

Appellant testified that che was at this particular location, 
talking with acquaintaaces and friends, because earlier in the day he had 


decided to convert a large amount of change in his possession into paper 


money ia order to pay certain of his medical bills and that he had come 
| 


to this area because he was familiar with the storeowners and businessmen 
| 

of the vicinity. (Tr. 297, 208, 299). Several individuals testified at 

trial corroborating appellaat's testimony about what was transpiring on 


the afternoon in question. 
After his arrest, appellant was searched and was taken, 
according to testimony of the arresting officer, by the arm (Tr. 78) and 
in the words of the observing officer dy the back of the belt (Tr. 48), 
behind the fence on which he had been leaning, to a neacby deserted 
grassy area where the arresting officer 'pickea up a Bufférin bottle con- 
taining 21 capsules" (Tr. 62) which were later icentified as containing 
a mixture totalling 1, 282 milligrams of the narcotic drug, ‘cocaine hydro- 
chloride. This area was described at the trial as a grassy, public lot 
strewn with trash (Tr. 106). Appellant denied possessing or discarding this 
bottle and possessing any narcotic drug (Tr. 229), The daly evidence 
presented at trial to prove possession of a narcotic drug was the obser- 
vation of Appellant's conversations on the public street and his alleged 
abandonment of the subsequently seized Bufferin bottle chntaining 
cocaine hydrochloride. | 
Appellant was indicted by @ grand jury on July 1S, 1966 and was 
arraigned on July 29, 1966, pleaded not guilty, whereupon he was released 
on bail and voluntarily appeared for trial on April 9, 1967, On January 
20, 1967, anjagaia at tyiels crotigms ta. weppretsstke evisente” were 
deaiéd? He was convicted for possession of a narcotic drug and 
sentenced to imprisonment from twenty (20) months to five (5) years. 
Appellant appealed in forma pauperis; counsel herein was appointed by 
this Court on May 3, 1967. Appellant's request for bail pending appeal 
| 


was denied. 


CONSTITUTIONAL AMENOMEDNT ADO 
STATUTES INVOLVEL 


United States Constitution, Fourth Amendment: 


"The right of the people to be secure in 


their persons, houses, papers, and effects, 


against unreasonable searches ani seizures, shall 


not be violated . .. 


© U.S. 5. 4704 (a): 

"yt shall be unlawful for any person to 
purchase, sell, dispense, or distribute narcotic 
drugs except in the original stamped package or 
from the original stamped package; and the 
absence of appropriate taxpaid stamps from 
narcotic drugs shall be prima facie evidence of a 
viglation of this subsection by the person in whose 


possession the same may be found." 


STATLMil.T OF POINTS ON APP&AL 


1. The istrict Court erred in denying appellant's 


: , 4 : : [es 
motion, made pretrail and again at trial, to suppress the evidence 


| 
obtained following his arrest anu search since the arresting officers 
had no probable cause to arrest appellant and the critical evidence in 


| 
question thus was obtainec as the result of an illegal arrest and was used 


at trial in violation of the IV Arrendment of the U.S. Constitution. 


2. The trial judge committed prejudicial error in 
instructing the jury by improperly limiting its alternatives in its 
deliberations. 


SUMMARY OF ARGUMENTS 


1. Appellant's warrantless arrest took place under 
circumstances which did not provide probable cause and the critical 
evidence seized following ais arrest aad search shoule have been 
suppressed. The instant case presents almost a replica of the situation 
before this Court in Perry v. United States, 330 F 2d 748 (D.c. Cir. 1964) 
where under almost identical circumstances (they vary only in favor cf app- 
eliaat . herein) this Court reversed the conviction on the ground alleged 


herein. That 1964 decision was followed in Commonwealth of Massachusetts 
SS 


v. Painten, 368 F 2a 142 (1 Sir. 1S 50), in which the United States Supreme 


Sourt dismissed its writ of certiorari as improvidently granted thus 
providing the most authoritative an2 the last word on the subject. A 
warrantless arrest of an individual based only on his presence on 2 public 
street and contact with known addicts along with innocuous acts of conver- 
sation and general public intercourse is aot founded on probable cause. 
Evidence seized in furtherance of such an illegal arrest is inadmissible 


at his subsequent trial as violative of the Fourth Ar.endment. 


2. The trial judge in the instant case committed prejudicial 
error in instructing the jury by telling it that its decision was limited to 
the single question whether certain police witnesses for the prosecution 
testified truthfully or lied, thus precluding other alternatives warranted 


by the law and facts of the case and available to the jury in its deliberations. 


AXGUMENTS 


I 


THe wARRANTLLSS ANY GROUNDLLSS ARREST, SEARCH 
AND S2IZURe BY THe POLICY SRs, CONSIOZRING THE TOTALITY 
OF CIRCUMSTANC 25, VIOLATIVe OF THe FOURTH AMENDMENT OF 
THe U.S. CONSTITUTION. | 


Lacking a warrant and without probable cause the arrest, 
search and seizure by tne police in the present case were illegal. 

The arresting officer (Hankins) was not ina position to view 
appellant or anything he was doing from his location in a police car in 
the 1700 block of 13th Street. (Tr. 17) He proceeded to the place where 
appellant was located at the direction of Officer Summerville who was 
situated in his second-story observation post considerablly distant from 
the street where appellant stood. The arresting officer had no reason 
to arrest appellant except another officer's vague description to him of 


appellant's prior innocuous actions. | 


From his vantage point, Officer Summerville had seen appellant 
". . . have coaversations with about four or five other people. ae CT rs "S)s 
He saw him make certain exchanges with several other individuals which 
acts were not described further. Based on these observations alone, he 
and his associate notified Officer Hankins to proceed witth the arrest. 

This court held less than four years ago, in an almost identical 
set of circur stances, that ''Seeing defendant, a suspected narcotics 
possessor, exchange something with a known addict did not by itself 
constitute probable cause for arrest of defendant without a warrant." 
Perry v. United States, 118 U.S. App. 0.c. 360, 336 F 2a. 748 (1964) 

In the Perry case, an informer had telephoned the police that 
Perry and others were selling narcotics near l4th and U Streets -- one 
block from the street where appellant in the present case was allegedly 
conducting similar transactions. The police in the Perry case went to 
this location and saw, across a crowded street, that in walking some twelve 
blocks Perry and his aseociates stopped several times ta talk to people 
and that these included known addicts. Twice an officer saw an “exchange 
of something'' with a known addict. “hereupon, Perry was arrested, 
dropped a bag containing heroin in a police wagon, and was later tried 
and convicted for possessing contraband narcotics. That conviction 
was reversed by this court applying the specific requirements for 


“probable cause". laid down in Aguilar v. state of Texas, 373 U.9, 18, 


34.35. Ct. 1599 (1804) to the street arrest such as occurred in Perry, as 
well as the present case. 
In Aquilar the Supreme Court adopted the prior language of 


Mr. Justice Jackson: 


"The ooint of the Fourth An enument, which 
often is not grasped by zealous officers, is 
not that it denies law enforcement the support 
of the usual inferences which reasonable man 
draw from evidence. Its protection consists 
in requiring that those inferences be drawn by 
a neutral and detache magistrate instead of 
being judgea by the officer engaged in the often 
competitive eaterprise of ferreting out crime. "' 
Johnson v. United States, 333 U.S. 10, 08 
Se. ct, 357. : 

Probable cause must more clearly appear when the determina- 
tion is made by a policeman rather than by a detached magistrate. "An 
arrest without a warrant bypasses the safeguards providea by an objective 
predetermination of probable cause and substitutes instead the far less 
reliable procedure of an after-the-event justification for the arrest or 
search, too likely to be subtly influenced by the familiar shortcomings 
of hindsight jadgment." Beck v. State of Ohio, 379 U.S. 89, 96, 85 
S. St. 223, 228 (1964). 

As this court said in its Perry opinion: "Seeing Perry 
exchange . . . something with a known addict, though not totally innocuous, 
was not probable cause for Perry's arrest."' In Perry, and not in the 
present case, there was an informant's tip to bolster the police action 
and still this court found no probable cause. That case is extraordinarily 
close to the facts of the instant case -- in fact the appellant's case in 
Perry was weaker -- and this court's decision there should control the 
present appeal. 

As pointed out by Chief Judge Bazelon in his very apt dissent 


in Srrith v. United States, 358 F 2a. 833 (1966): 


Probable cause is not shown by a policeman's 
“suspicion” or "mere conclusion" that narcotics 
are in someone's possession. And if such mere 
surmise is conveyed to another policeman, he 


cannot rely upon it because the first policeman 


is a "credible person". ..A description of th 
suspect's appearance or whereabouts may support 


identification, but cannot support a belief that a 
crime has been or is being committed. Morlis 


the deficiency supplied by the policeman's recogni- 


tion of appellant as a “narcotics suspect. " 


“4 


reason to suspect" is not sufficient to establish probable ‘cause for an 


It is well established that suspicion or even strong 
arrest. Henry v. United States, 361 U.S. 98, 101 (1959)! 
At the pretrial nearing on appellant's motion to suppress 


the seized evidence, the prosecuted cescribed the arrest ia this case as 


". , . the clearest case of probable cause I have had. | One officer 


| 
tells another officer of a narcotic felony committed in his presence. 


The other officer arrested the defendant. It is certainly probable 


cause. . ."(Tr. 29). | 

Aside from the fact that this criterion flys in the face of 
Judge Bazelon's aforementioned ruling, it is revelatory to inspect just 
what in fact the "observing" officer did see appellant ase At the pretrial 
hearing, Officer Sommerville testified thathe ". . - saw three trans- 
actions bwtween Norman Salley and another fellow named Milton." (Tr. 4), 
He described the transactions as ''. . . purchasing narcotic drugs from 
the Defendant, '' after describing the other parties involved FT: ee ene 
dealers in narcotic drugs and drug acdicts. (Tr. 5). On cross- 
examination he admitted he ". . . couldn't see what it was. . ."(Tr. 10) 


that was being exchanged during these transactions except that defendant was 


once given some "paper money" and he couldn't "tell for 


what it was appellant took from his pocket except that it | 
like a bottle, a little glass bottle." (Tr. 10) | 

Here then is the classic case of the". . . bfficer engaged 
in the often competitive enterprise of ferretting out crime Ee ia 
(Johason v. United States, supra.) by passing the safeguards provided by 
an objective magistrate and substituting instead". . . the far less 
reliable procedure of an after-the-event justification for the arrest or 
search."' (Beck v. State of Ohio, supra.) | 

This court has held in the almost identical set of facts in the 
Perry case that probable cause for the arrest did not axist. It should 
so hold here. The motion to suppress the evidence obtained following 
the illegal arrest should have been granted. | 

At the hearing on appellant's pretrial motion to suppress, 
the government argued that the recovery of the bottle allegedly abandoned 


by appellant was not tainted by the arrest "sven if there) wasn't probable 


cause. . .'' for the arrest. This retrospective prosecution theory 
that appellant “abandoned” the glass bottle later found to have contained 
narcotics cannot be used to justify aa arrest, otherwise illegal for 
lack of probable cause. 

After observing appellant enter into three "transactions" in 
a half-hour periog, Officer Sommerville, from his observation post, 
directed Officers Hankins and Kuntz to move in for the arrest. (Tr. 5) 
At this point none of the officers had probable cause to make an arrest. 

w 


Officer Sommerville said he saw the detectives ". . . stop 


in front of the cefendant . . . get out of the cruiser. . and at that time 


. . . (defendant's) right hand come out of his pocket and go in a forward 


motion dehind him." (Tr. 0) 

Arresting officer Hankins testified at the hearing to suppress 
the seized evidence thathe ". . . got out of the car and approached 
{defendant) and placed him under arrest for violation of the Harrison 
Narcotics Act.! And as I walked up to the defendant I saw the defendant 
motion with his right hand and I observed a bottle fly to his rear.''(Tr. 18) 
Asked what ne did then, Officer Hankins replied: 'I placed the defendant 
uncer arrest.‘ (Tr. 18) 

Officer Hankins, the arresting officer, testified quite clearly 
(Tr. 18) that he, first, "approached" appellant; second, "placed him 
under arrest"; third, "walked up to him"; and, fourth, ''. . . asl 
walked up to him . . . saw (him) motion with his right hand . oie 
By this police officer's own words, appellant was illegally placed under 
arrest, without probable cause, by a police officer who had seen none of 
the prior transactions, who was acting on the instructions of another 
policeman stationed 125 feet away, whose observations took place before 
the bottle was thrown, if in fact appellant did throw it. 

At the trial, Officer Hankins put the sequence of events into 
another perspective more favorable to the prosecution but still inadequate 
to meet Constitutional requirements. He testifiec: 'TI got out of the 
cruiser and started to approach the Defendant and I identified myself as 
a policeman and in the process of going over to the defendant I observed 
him reach into his pocket and go with a backward motion. . .""(Tr. 61) 

According to a defense witness, Officer Hankins came down a 
one-way street the wrong way". . . jurr.ps out of the car and said, 
don’t move, you're under arrest, Norman Salley." (Tr. 146). 

The police approached appellant under instructions and with 
the intent to make an arrest. That arrest was unlawful. It was asa 
result of the presence of the police that appellant allegedly dropped or 


threw the bottle containing narcotics to the grassy lot behind him. This 


was not a voluntary act, nor was it an abandonment of the property. 
Hobson v. United states, 220 F 2d. 04 1(1955). As the Sourt said in 


| 
Hobson: "The defendant's action in throwing the package was not 


voluntary but was forced by the actions of the police, "’ ae since their 
actions were improper, the police vere not entitled to the | fruits. 

whether the bottle was thrown before the specific words 
"you're under arrest" were uttered or after wards is immaterial -- 
appellant was in fact under arrest when Officer Hankins pulled up to where 


he was standing and under the circumstances the officer himself describec 
began his approach. | 


This court has stated, in Jiscussing what constitutes an 


arrest, that: 


"In oraer for there to be an arrest itis not | 


necessary that there be an application of actual 
force, or manual touching of the body, or | 
physical restraint which may be visible to 
the eye, or a formal declaration of arrest. 
It is sufficient if the person arrested under- | 


stands that he is in the power of one arresting 


Kelley v. 
United States, 111 U.S. App. D.C. 396, 298 


and submits in consequence. " 


F 2d. 310 (1961). Accord, Henry v. United 
States, 361 U.S. 98 (1959). 


Moreover, it was held in the Kelley case that|the defendant's 


understanding of the circumstances under which the arrest occurs can be 


inferred from the facts; and his understanding of and reactions to the 
| 


circurr stances are to be judged in light of the individual defendant's 
particular background. | 


It has long been held that an illegally arrested defendant who 
discards some items in his possession because he anticipates that he 
will be rearched will not be held to have abandoned the discarded item. 
Williams v. United States, $$ U.S. App. J.C. 161, 237 Pa 2a. 789 (1956). 

As recently as January 15, 1968, the United States Supreme 


Court dismissed a writ of certiorari in Massachusetts v.| Painten, 368 


F 2d. 142 (1905S), as improvidentially granted, leaving stand the decision 
of the Court of Appeals for the First Circuit, The Painten case held that 
where police officers, lacking probable cause for an arrest set out to 
arrest and search a defendant, the action of the defendant in throwing 
away a package is not voluntary but is forced by the action of the police. 


Since such action by the police is improper, the Government cannot 


use the discarded item either as evidence at trial or to justify their 
conduct in makiag an arrest. 

tis’ well settled that all fruits of illegal arrests, searches 
and seizures must be suppressed. _ong Sun v. United States, 371 U.o. 
471 (1963). \iliams v. United states, 99 U.S. App. D.C. lol, 237 F 2c. 
789 (1955). 


.-hat happened on the corner of 14th ana T Streets at 3:00 p.m. 


on June 16, 1966 was no more an act of abanionment than what happened 
in Mr. Painten's Boston apartment. Just as the seized guns were not 
allowed to be used to justify Painten's arrest, so should the bottle of 
narcotics have been suppressed in the present case. The fact that 
Painten involve the search of an apartment d welling while appellant's 
arrest took place on the street should not result in a different conclusion. 
The question is whether abandonment took place, and in both Painten and 
the present case the answer is the same. The Government had no right 
in this case to appropriate the property on the ground that it had been 
abandoned by the appellant and then argue, as it did at the hearing on the 


motion to suppress that: 


‘Sven if there wasn't probable caus€. - - 
even if the officer cid arrest him without 
probable cause. - - certainly they had a 
right to charge him with narcotics abandon- 


ment. . -"(Tr. 29) 


This is the type of police abuse the Fourth Arendment protects 
against. As Chief Judge Bazelon stated in Srrith v. United States, 358 
F 2a. at 838 and 849, "The Government has the burden of showing that a 
warrantless arrest vas valid. - - this court has applied the Aquilar 
requirements to a street arrest [in Perry). Although we said in a later 
case that a warrant need not be obtained for a street arrest, even where 
practicable, we did not relax the requirements of "probable cause". 
Ford v. U.Si, 352 F 2d. 927 (1965). Since there is no evidence. - - 
that the police knew. . . that the appellant was carrying narcotics, his 
arrest was illegal. It follows that the trial court erred in denying the 
motion to suppress the narcotics seized incident to that arrest. " 

And in the words of Judge right in Ford v. United States, 


352 F 2d. 927 (1965): 


"The fourth Amendment, of course, protects the 
| 

person against illegal arrest as ve ll as property 
against unlawful search. . . Ihave no doubt 


that before too long personal liberty will be 


accorJed the same protection unier the Fourti 


Amendment as the ownership and possession 


of property now enjoy." at 733. 


If it is unclear, this case presents the Court with the 


opportunity to assure thie liberty. 


THE JUDGE'S INSTRUCTIONS WERE IMPROPES AND PREJUDICIAL 


At the conclusion of appellant's three-day trial the Court 
instructed the jury as follows: 

“Now, the issue in this case is very, very simple. It comes 
down to a question of credibility of whom you are going to believe. T 
think Government counsel summed it up oroperly when he said that if you 
believe in this case that the officers came here and lied and perjurred 
themselves on the stand, that they saw what they claim they did, and it 
is — and as a matter of fact did not, if you believe they framed this 
defendant, then it would be the most reprehensible thing in the world, I 
would think you might think. 

"T¢ you believe that, of course, you have a right to believe it, 
you can decide you don’t believe the officers: nobody can make you believe 
then, and nobody can make you believe the other witnesses. So, your task 
is simple. If you don't believe the officers who said they saw this man 
throw or flip this narcotics package, or whatever it was, then of course 


it is your duty to come in with a verdict of not guilty. 


"on the other hand, if you believe he had possession of this 


narcotic drug, of these capsules, he had it knowingly, as I said, and 
having in mind the elements which the Goverment must prove, then, of 
course, you know what your duty is in that case. 

"So, it comes down to that. It is a very simple question of fact 
4n the case and you alone must resolve that issue under the evidence and 
instruction of law.’ (Tr. 284-5). 

Defense counsel had not submitted any specific request for 
instructions but objected to the above -- quoted charge as follows: 

“I object to the Court having framed the issue in terms whether or 
not the police officers framed the defendant. 1 specifically gave an 
alternative defense theory to the jury that the officers might have been 
mistaken. Furthermore, I feel the framing of the issue in these terms tends 
to disarray the instruction previously given to them on reasonable doubt." 


(Tr. 288). 
18 


The well-known rule is that it is reversible error for the court 
| 
to refuse a request to instruct as to defendant's theory of! the case. Levine 


v. United States, 104 U.S. App. D.C. 281, 282, 261 F.2d 747, 748 (1958). 


This rule .. . applies as well to situations where special facts 
present an evidentiary theory which if believed would defeat the factual 
theory of the prosecution. Levine v. United States, tenia. 

“The principle announced in the Levine case has particular 
application to a defense based on lack of proper identification ina 
narcotics case." Salley v. United States, 122 U.S. Aon. D.C. 359 (1965), 
353 F.2d 897. | 


In the above cited Salley case, this court held that an 


instruction specifically bringing the defense of mistaken identity to the 


jury's attention must be given in a narcotics case when reavested . . . and 
that the trial judge was obligated to instruct the jury that if there was 
| 


reasonable doubt as to the identification of the defendant as the person 


who made the narcotics sale, then the jury should acquit. Salley v. United 


| 
States, supra at 361. 


The theory of the defense raised at the trial in this present 
case, according to evidence presented and as argued in summation by defense 


counsel, was either that no bottle containing narcotics was; thrown at the 
| 


time in question or that the police officers were mistaken 2s to who threw 
| 
it. (Tr. 288). There was evidence in support of the latter theory in 
that the officers testified only that appellant's arm awed aad they then 
saw a bottle in flight (Tr. 9): there was another man staiskae next to 
appellant when the bottle was thrown and there was some confusion in the 
testimony of the officers as to the identity of the two ate! a8 how they 
| 
were dressed. (Tr. 18, 19). 
In such a situation, to instruct the jury, in essence, that 
either they must find the police officers “framed” appellant or that he is 
guilty, constituted prejudicial error. That instruction was foretold when 
the trial judge said to counsel at the bench: “I think they are going to 
decide this case on one simple issue, whether to believe the officers or 
the other witnesses." (Tr. 240). | 
The judges later instruction reflected that earlier thought. 
It is true that in both the Levine and Salley rasee above cited, 


instructions on identity were sought and refused. Here no ‘request was made, 


but timely objection was raised by defense counsel (Tr. 288) and the 


court's response (Tr. 289) did not satisfy this objection. | 


ac! at no spec ¢ request was made does not foreclose 
appellant here. In Sird v- united States, 180 U.S. 361, 21 S.Ce. 403, 


45 L.Ed. 570, the Supreme Court held: 


“Ye has sometimes been said that if the judge 


omits something, and is not asked to supply the defect, 
the party who remained voluntarily silent cannot 
complain. But such a principle cannot apply to the 
present case because the judge's attention was directly 
called by the government's request to the question of 
self defense, and because the defect in that request 

was then and there pointed out by the defendant's counsel 
in their exception. The question involved . . - was 

a fundamental one . . . indeed, - . -the defendant's sole 


defense rested upon it.” 


The question of identification in a narcotics case such as the 
present one is too important to be left to inference and speculation. 


Salley v- United States, supra. 


As Judge Wright said in that case: 


“The widespread police practice of utilizing 
undercover agents anc informers to infiltrate the 
narcotics underworld is effective and necessary -. - - 
But it creates added danger that the innocent may be 
convicted . . . the possibility of error due to 
mistake . . . is obvious. Often the only chance a 
defendant has to defend himself without accusing the 
officer of total fabrication is to raise in the jury's 
mind a reasonable doubt as to whether the defendant was, 


in fact, the seller.’ (italics added) 


eS ee 


It was error not to bring the defense of mistaken identity to 
the jury's attention. 
As this court stated in Hardy v- United States, 118 U.S. App. 


D.C. 253, 335 F.2d 288 (1964), in a different context but nevertheless 


articulating the basic theory underlying the instant objection: 


“The trial judge effectively removed the factual 
issues from that free choice of jury decision which trial by 


jury requires .. - This was not cured by instructions 


| 

| 

| 
that... the final decision on tie facts and onj the 


evidence was solely within the domain of the jury). 


The defendant was not only entitled to such an 


| 
| 
instruction, he was also entitled to have the trial 


court itself conform to the instruction. The court 
did the latter, but not the former . . . The defendant 
may not thus be deprived of the substance of trial by 


jury guaranteed by the Sixth Amendment.” 
| 


The basic point of appellant in this respect is that the 
trial judge so instructed the jury as to take away from it the discretion 
to make alternative findings which would have been consistent with the 


| 
evidence before it and in so doing irreparably prejudiced the appellant. 


CONCLUSION 


| 
The wistrict Court erred in denying appellant's motions 
| 
to suppress critical evidence seized in violation of his rights under the 
| 
Fourth Arrendm ent of the U.S. Constitution and in improperly and 


prejudicially instructing the trial jury, as a result of which this Court 
should reverse appellant's conviction. | 

| 

| 

| 
nkonald L. Goldfarb 
surzman ana Goldfarb 
1616 H Street, N, +. 
washington 3,5, 20006 
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Pursuant to Rules 35 and 40 of the Federal Rules of Appellate Procedure, 
appellant petitions this Court suggesting a rehearing En Banc. 

The United States Court of Appeals for the District of Columbia Circuit 
filed on June 13, 1968 a judgment affirming a conviction and sentence of the United 
States District Court for the District of Columbia which appellant had appealed to this 
Court. The judgment of the Court of Appeals was per curiam but the opinion did cite 
Perry v. United States, 336 F 2d 748 (1964), a decision of the United States Court of 
Appeals for the District of Columbia Circuit relied upon by the appellant herein as the 
central authority for his appeal. it is submitted that the facts of the Perry.case and the 
facts of the instant case are so extraordinarily close that in view of the fact that Perry 
involved a reversal of a conviction of the District Court for the District of Columbia 
and the instant case involved an affirmance of a conviction of the same District Court 
that the two cases stand as inconsistent and create a confusing prospective legal 
authority. 

Appellant respectfully suggestsa rehearing En Banc to secure uniformity in 
these two decisions of the United States Court of Appeals for the District of Columbia 
Circuit rendered only four years apart, involving an important area of the law of arrest 
and search, and appearing totally inconsistent. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Was there probable cause to arrest appellant when 
an experienced Narcotics Squad officer, who knew appel- 
lant as a drug user, saw him engage in transactions 
through an intermediary with three different women at 
l4th and T Streets, Northwest, an area of known nar- 
cotics traffic, when two of the women were known by the 
officer to deal in and be addicted to narcotics, when the 
two transactions described involved the passage of paper 
money from the woman to appellant and “something” in 
turn the opposite way and when the officer thought he saw 
a little glass bottle in appellant’s hand when the ‘“some- 
thing” was passed the first time? 

2 Did the trial judge commit reversible error in fram- 
ing the issue in terms of the credibility of the police offi- 
cers when that credibility was regarded, and for good rea- 


son, as the principal issue in the case by both prosecution 
and defense? 


INDEX 


Counterstatement of the Case 


The Motion to Suppress Hearing 


The Government’s Case at Trial . 0... 
The Appellant’s Case at Trial... 
Concluding Matters at Tria] 
Constitutional Provision and Statute Involved 
Summary of Argument 
Argument 


I. The arrest of appellant was lawful because Detective 
Somerville had reasonable grounds for his belief that 
women had purchased narcotics from appellant at 14th 
and T Streets, Northwest, the scene of the arrest 


. The judge did not commit reversible error under the 
circumstances of this case when he framed the issue in 
terms of the credibility of the police officers _ 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,952 


NORMAN SALLEY, APPELLANT 
CE 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed on July 19, 1966, appellant was 
charged with purchasing, selling, dispensing and distribut- 
ing a narcotic drug, cocaine hydrochloride, that was not 
in and not from the original stamped package, in violation 
of 26 U.S.C. $4704(a). On January 20, 1967, appellant's 
motion to suppress was heard and denied by Judge Walsh. 
After a trial before Judge Sirica beginning on February 
9, 1967, the jury found appellant guilty as indicted. A 
prison term of from 20 months to five years was imposed 
on April 7, 1967. 


(1) 


2 


The Motion to Suppress Hearing 


Detective Joseph W. Somerville, Narcotics Squad, Met- 
ropolitan Police Department, was the first witness at the 
motion to suppress hearing held some three weeks prior to 
trial. He was a man with 11 years experience on the Nar- 
cotics Squad | M.Tr. 2-3).¢ On the afternoon of June 16, 
1956, he was in the vicinity of the 1300 block of T Street, 
Northwest, and saw appellant there at around 2:30 p.m. 
\M.Tr. 3.10). The area was known to the witness as one 
“where narcotics are used and dealt with.” Appellant 
was known to Somerville as a drug user.’ (M.Tr. 3.) 
He saw “three transactions” between appellant and a Mil- 
ton Kelly. The other parties t those transactions were 

\M.Tr. 4.) Two of the women he had seen 
before and k 
cotie drugs |M.Tr. 4-5). 
Somerville concluded that these women “were purchasing 
narcotic drugs” from appellant. After seeing these trans- 
actions he directed Detective Hankins and Officer Kuntz 


to arrest appellant. He then observed those two officers 
drive westerly along T Street, stop in front of appellant 
(M.Tr. 5.) At 


tion behind him” (M.Tr. 5-6). 
search appellant, take him to behind the fence and pick up 
an object (M.Tr. 6). 

On cross-examination Detective Somerville said he made 
his observations from the second floor of a building on the 
couthvest corner of 14th and T Streets. Appellant was 
on the north side of T Street. (M.Tr. 8.) Somerville gave 


2M Tr.” is the tra ipt of the motion to suppress hearing. 
Trial began on Febru 9, 1967. That day’s proceedings are in 
what we will designate “A.Tr.” All trial proceedings thereafter 
are in “Tr.” 


2 The transcription, “I've known him for about two and a half 
years asa drug yearn” (emphasis supplied), contains an obvious 
error—the italicized word should be “user.” 
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this more detailed description of the first transaction he 
saw: 


We started to observe them about 2:30 p.m. that 
afternoon, and the first girl that I didn’t know ap- 
proached Milton Kelly and after a short conversation 
Milton Kelly walked over to Salley who at this time 
was standing by this iron fence. Salley pulled his 
hand out of his right front pocket and he gave Milton 
Kelly something, and I couldn't see what it was. Mil- 
ton Kelly walked over to the girl and gave whatever 
this was to the girl, and she in turn gave him some 
paper money. Milton Kelly took the money and 
walked back over to Salley, who took the money and 
put it in his left front trouser pocket. (M.Tr. 10.) 


He added that after appellant took his hand out of the 
pocket, he appeared to have “a bottle, a little glass bottle” 
in it, but the witness could not tell for sure (M.Tr. 10). 
The second transaction was similar to the first: appellant 
gave something Somerville was unable to identify to Kelly 
who passed it on to the woman; bills were transferred 
from the woman to Kelly and in turn passed to appellant 
(M.Tr. 14). The third transaction was not described in 
detail. 

Detective Louis T. Hankins, two years with the Narcot- 
ics Squad at the time of this incident, could not see the 
transactions observed by Somerville. Told by Detectives 
Somerville and Rice that appellant was engaging in nar- 
cotics transactions in the 1300 block of T Street. Hankins 
was directed to arrest him for a violation of the Harrison 
Act. (M.Tr. 17-18.) Coming on the scene with Officer 
Kuntz, he got out of his car and made the arrest. As he 
walked up to appellant, Hankins saw him “motion with his 
right hand and ... observed a bottle fly to his rear.” He 
recovered the bottle on the ground behind an iron fence. 
(M.Tr. 18.) 

On cross-examiation Hankins said that when the bottle 
was thrown he was one or two feet away from appellant 
and in the process of identifying himself as a police officer 
and informing him he was under arrest (M.Tr. 19-20). 
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Hankins approached appellant to arrest him (M.Tr. 21). 
Recovered from appellant's person were $94 in bills and 
in a blue pouch some $28 in change (M.Tr. 22). 


The Government's Case at Trial 


At trial the Government did not seek to admit into evi- 
dence observations of the pre-arrest transactions involving 
appellant, Kelly and the three women. Detective Somer- 
ville. called as the first Government witness, testified that 
he was on the second floor of a building on the southwest 
corner of 14th and T Streets on a narcotics investigation 
at about 2:30 p.m. on June 16, 1966. Detective Hankins 
was part of his investigation team out in a cruiser in the 
same area. ‘A.Tr. 6-7.) From his vantage point at that 
time Somerville saw appellant having conversations with 
four or five people. At about 3:05 p.m. he observed Han- 
kins and Officer Kuntz emerge from their cruiser and ap- 
proach appellant. During the approach appellant “put his 
right hand in his trouser pocket and made a motion to his 
rear, from the right pocket, and I saw an object go onto 
the grass.” (A.Tr. 9.) 

Detective Somerville testified on cross-examination that 
his vantage point was 100 to 110 feet away from appel- 
lant’s activities (Tr. 46). He estimated a distance of 60 
to 70 feet from the northeast corner of 14th and T to the 
alley on T Street where a fence ended. Appellant was 
standing as though leaning against the fence about 30 feet 
west of this alley at the time of arrest. (Tr. 40, 42.) 
There were people five or six feet away from him at that 
time (Tr. 29). The witness did see the object in flight— 
“Tt didn’t go that fast. It was just looped, just thrown 
back. It wasn’t thrown hard.” (Tr. 42-43.) He saw it 
both leave appellant’s right hand and land in the grass 
some eight to 10 feet from the fence (Tr. 44-46). The 
Detective demonstrated for the jury the motion appellant 
made in jettisoning the object and described it as a flip of 
the wrist (Tr. 47). On redirect he said that Milton Kelly 
and a Brenda Minor were contemporaneously arrested 
(Tr. 57). 
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Detective Hankins, called to the stand, testified that 
around 2:30 p.m. on June 16, 1966, he was participating 
in a narcotics investigation with Detective Somerville and 
other officers. He and Officer Kuntz had positioned them- 
selves in a cruiser about a block and a half away from the 
corner of 14th and T Streets. (Tr. 58-59.) At about 
3:00 p.m. they left that spot, came out of an alley and 
took a left into the 1300 block of T Street, and there Han- 
kins observed appellant leaning against a fence (Tr. 59- 
60). Getting out of the cruiser, the witness approached 
appellant and identified himself as a policeman. During 
this approach appellant reached “into his pocket and with 
a backward motion, came out with an object and threw it 
behind him.” (Tr. 60-61.) Searched after arrest, ap- 
pellant had $94 in bills and $28.70 in change in a blue 
pouch he was carrying in his left hand (Tr. 61-62). Han- 
kins walked appellant around the fence to behind where 
appellant had been standing and there picked up a Buf- 
ferin bottle containing 21 capsules (Tr. 62).3 

On cross-examination Hankins said there was an open- 
ing in the fence apparently east of where appellant was 
standing when arrested and west of where the fence ended 
some 15 feet away from an alley (Tr. 74-75). Hankins 
took appellant through that opening in their trip to re 
trieve the bottle. He saw appellant's arm move and the 
bottle in flight but did not actually see the bottle leave ap- 
pellant’s hand (Tr. 76). Hankins was two to three feet 
from appellant when the bottle was thrown, and it landed 


* Detective Hankins identified a bottle containing 21 capsules of 
crystal powder, part of Government's Exhibit No. 1 later admitted 
into evidence. There were no federal tax stamps affixed to the bottle 
at the time he picked it up. (Tr. 62-63. 87.) Somerville also apparent- 
ly identified the bottle and contents as what was shown to him 
by Hankins after appellant's arrest (A. Tr. 12). The bottle and 
contents were later turned over to Chemist John Steele for analysis 
(Tr. 64-65). There was a stipulation that Mr. Steele. a trained 
chemist, received the bottle and capsules from Hankins and that 
chemical tests performed by him showed that the 21 capsules con- 
tained a mixture of 1,282 milligrams of cocaine hydrochloride, a 
narcotic drug (Tr. 85-86). 
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four feet behind the fence, which was 
two and 2 half, perhaps three feet high (Tr. 76-77, 85). 


The Appellant’s Case at Trial 


James Duggan, a first year law student at Georgetown, 
who participated in the defense investigation of the case, 
testified to a pretrial conversation with Detective Han- 
kins. Hankins had then said, Duggan claimed, that he 
did not search appellant and that appellant first saw the 
eruiser at the mouth of the alley‘ (Tr. 88-89). Accord- 
ing to measurements Duggan had made, the distance from 
ith Street to the alley previously mentioned was 125 feet, 
from 14th Street to the middle of the gap in the fence was 
35 feet and from there to the end of the fence was another 
34 feet. The fence was 36 inches high. (Tr. 91-92.) 

Jack Walden, 1025 Johnson Street, Northeast, an ac- 
quaintance of appellant, was called next. He had a clear 
view of appellant's arrest from the southeast corner of 
lich and T Streets. Appellant was facing 14th Street 
when the officers came up behind him and “started to go 

his pocket.” Walden did not see appellant’s arm 
move. The officers then walked appellant all the way to 
the end of the fence and then around in back of it where 
one officer dent down. Walden was unable to tell whether 
he picked up anything. (Tr. 101-06.) 

Lucy Salley, appellant's wife, identified Defense Exhibit 
No. 3 as a “poodle” used by her husband as a bank to col- 
lect change. Appellant, she said, broke the poodle and 
removed the change from it the day he was arrested. He 
‘old her he was going to convert the change, which he 
placed in a blue pencil bag, into bills. The bills were to be 
used to pay an outstanding bill at D.C. General Hospital. 
(Tr. 132-36.) 

James B. Surratt was conversing with appellant when 
he saw a car come out of an alley and up T Street, a one- 

‘This litter statement was apparently introduced in response to 


on cross that appellant appeared first to recog- 
4a policeman when the cruiser pulled up alongside appel- 


7 


way street, the wrong way. A man later identified as De- 
tective Hankins jumped out and said, “don’t move, you’re 
under arrest, Norman Salley.” The witness had appellant 
under observation during the arrest and did not see him 
throw anything or move his arms as if to throw anything. 
Hankins walked appellant easterly all the way down to 
the end of the fence in order to go behind it. (Tr. 145- 
48, 160.) 

Charles Q. Bradford of 1333 T Street, Northwest, an- 
other acquaintance of appellant, saw Surratt and appel- 
lant conversing at 14th and T when two men approached 
appellant from behind and grabbed him. Bradford did 
not see appellant throw anything. (Tr. 173-75, 184.) 

Appellant, whose residence was 260 15th Street, South- 
east, was the final defense witness. He identified Defense 
Exhibit No. 3 as the poodle he used as a change depository. 
He broke it the day he was arrested, he said, because he 
planned to use the money for an anticipated future hos- 
pitalization for his wife, Lucy. (Tr. 194-96.) Placing 
some $80 in change in a blue pencil bag and with an addi- 
tional $40 in currency on his person, he journeyed to the 
14th Street area at around 12:30 p.m. to convert the 
change into currency. Going into the stores in that area, 
he inquired if the owners could use change. Some took 
change and some did not. (Tr. 197-98.) Eventually ap- 
pellant was standing at 14th and T conversing with Sur- 
ratt, Milton Kelly and a Jimmy Ransford (Tr. 198-99). 
Suddenly from behind he heard the words, “you're under 
arrest,” and looked to see Detective Hankins, who grabbed 
him by the arm (Tr. 199). After being searched appel- 
lant was taken to the end of the fence and into the yard 
behind (Tr. 199-200). There Hankins looked around for 
a while and then picked up a little blue bottle. “So,” ap- 
pellant continued, “he gave me the impression he was put- 
ting it in my pocket” and said, “this is yours.” Appellant 
grabbed the Detective’s arm “and told him I wasn't going 
to let him put that in my pocket.” (Tr. 200.) Appellant 
denied throwing a bottle of narcotics on June 16, 1966 


iTr. 202). The distance from his hand to the floor was 
measured at 28 inches (Tr. 201). 


Concluding Matters at Trial 


x upon testimony that Detective Hankins escorted 
to the end of the fence rather than to the gap 
ard, defense counsel argued in his 


... Why did he walk all the way around the fence, 
to the alley? Either because he didn't 
see anything thrown, or because maybe he wanted to 
do something and get away from the rest of the peo- 
ple. Maybe he wanted to do something when he was 
walking around the fence down here. Maybe Detec- 
tive Hankins wanted to get something out of his pock- 
if you will recall, no defense witness said 
saw anything like that bottle on the 
(Tr. 260.) 

Contending that “.t he badge the policemen wear is not 
necessarily the badge of truth”, he suggested an officer 
might lie in order to get results on a man he suspected 
was involved with narcotics 'Tr. 262-63). Counsel did 
point out that “it is not absolutely necessary for you to be- 
lieve that the officers deliberately lied” in order to acquit 
—they could be mistaken, he suggested, about whether a 
bottle was thrown or who threw it (Tr. 264-65). In re 
uttal the prosecutor advised the jury to acquit appellant 
if they believed that Detectives Somerville and Hankins 

had lied ‘Tr. 267). 
Toward the conclusion of his charge the trial court said: 


Now, the issue in this case is very, very simple. It 
comes down to a question of credibility of whom you 
are going to believe. I think Government counsel 
summed it up properly when he said that if you be- 
lieve in this case that the officers came here and lied 
and perjured themselves on the stand, that they saw 
what they claim they did, and it is—and as a matter 
of fact did not, if you believe they framed this de- 
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fendant, then it would be the most reprehensible thing 
in the world, I would think you might think. 

If you believe that, of course, you have a right to 
believe it, you can decide you don’t believe the officers; 
nobody can make you believe them, and nobody can 
make you believe the other witnesses. So, your task 
is simple. If you don’t believe the officers who said 
they saw this man throw or flip this narcotics pack- 
age, or whatever it was, then of course it is your duty 
to come in with a verdict of not guilty. 

On the other hand, if you believe he had possession 
of this narcotics drug, of these capsules, he had it 
knowingly, as I said, and having in mind the elements 
which the Government must prove, then, of course, 
you know what your duty is in that case. 

So, it comes down to that. It is a very simple ques- 
tion of fact in the case and you alone must resolve 
that issue under the evidence and instruction of law. 
(Tr. 284-85.) 


Later, at the bench, defense counsel made the following 


objection to this portion of the instructions: 


I object to the Court having framed the issue in 
terms whether or not the police officers framed the 
defendant. I specifically gave an alternative defense 
theory to the jury that the officers might have been 
mistaken. Furthermore, I feel the framing of the 
issue in these terms tends to disarray the instruction 
previously given to them on reasonable doubt. (Tr. 
288. ) 


CONSTITUTIONAL PROVISION AND STATUTE 
INVOLVED 


The Fourth Amendment to the Constitution of the 
United States provides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, sup- 
ported by oath or affirmation, and particularly de- 
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riding the place to be searened, and the persons or 


tings to de seized. 
23. United States Code, Section 470-4 (a), provides: 


It shall be unlawful for any person (to purchase, 
sell, dispense. or distrioute narcotic drugs except in 
the original stamped package or from the original 
stamped package: and the nosence of appropriate tax- 
paid stamps from nareotie drugs shall be prime | sic | 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


SUMMARY OF ARGUMENT 


I 


Detective Hankins’ arrest of appellant was with prob- 
able cause because Detective Somerville had reasonable 
grounds for his belief that women had purchased narcot- 
ics from appellant at lith and T Streets, Northwest. 
Somerville. an experienced Narcotics Squad officer, who 
knew appellant as 2 narcotics user, saw appellant engage 
in separate transactions with three different women on 
that corner, an area of known narcotics activity. Two of 

were known by Somerville to deal in and be 

addicted to narcotics. A Milton Kelly was the intermedi- 
ary in each case. The first woman, unknown to Somer- 
ville, approached Kelly for a brief conversation. Kelly 
then approached appellant who appeared to take a little 
glass bottle from his pocket. Appellant passed something 
} _ returning to the woman, gave it to her. 

ave Kelly paper money, and he walked over and 

it to appellant. A similar transaction with a sec- 

who was known as an addict and dealer, was 

described. In our view, Somerville had grounds to be sure 
that appellant was selling something and under all the cir- 
ble grounds to believe that 


that something was narcotics. 
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It was not reversible error for the judge to frame the 
issue in terms of the credibility of the police officers under 
the facts of this case. The officers could not reasonably 
have been mistaken about what they saw, and there was 
therefore little room to argue for acquittal on a mistake 
theory. The main thrust of defense counsel’s closing argu- 
ment was to suggest that the police framed appellant. The 
credibility of the officers was regarded as the principal 
issue in the case by both sides, and for good reason, and 
the judge's remarks did not more than suggest an analysis 
of the evidence which the jury would have utilized any- 
way. His remarks did not exceed the bounds of fair com- 
ment. 


ARGUMENT 


. The arrest of appellant was lawful because Detective 
Somerville had reasonable grounds for his belief that 
women had purchased narcotics from appellant at 14th 
and T Streets, Northwest, the scene of the arrest. 


(M.Tr. 3-5, 8, 10, 14, 17-18; A.Tr. 6-7; Tr. 46) 


Appellant contends that his arrest was without prob- 
able cause and accordingly that the narcotics found should 
have been suppressed as the fruit of that arrest. In our 
view, the observations, knowledge and experience of Detec- 
tive Somerville gave him reasonable grounds to believe 
that appellant was violating 26 U.S.C. § 4704 (a); the ar- 
rest by Detective Hankins, ordered by Somerville on the 
basis of these grounds, was lawful; and the narcotics were 
properly admitted into evidence. 

As Judge Wright recently said in Bailey et als. v. Unit- 
ed States, D.C. Cir. Nos. 20,623-25, 20,729, decided De- 
cember 14, 1967 (slip op. at pp. 5-6): 


Probable cause is a plastic concept whose existence 
depends on the facts and circumstances of the par- 
ticular case. It has been said that “ ‘[t]he substance 
of all the definitions’ of probable cause ‘is a reason- 
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able ground for belief of guilt.’ Brinegar v. United 
States, 338 U.S. 160, 175 (1949). Much less evidence 
than is required to establish guilt is necessary. 
Draper v. United States, 358 U.S. 307, 311-312 
(1959). The standard is that of “a reasonable, cau- 
tious and prudent peace officer” and must be judged 
in the light of his experience and training. Bell v. 
United States, 102 U.S. App. D.C. 383, 387, 254 F.2d 
S2. 86, cert. denied, 358 U.S. 885 | 1958). The police 

ust have enough information to “warrant a man of 
reasonable caution in the belief” that a crime has 
been committed and that the person arrested has com- 
mitted it. Carroll v. United States, 267 U.S. 182, 
162 11925). See also Henry v. United States, . . 
(361 U.S. 98, 102 (1959).} A finding of probable 
cause depends on the “practical considerations of 
everyday life on which reasonable and prudent men, 
not legal technicians, act.” Brinegar v. United States, 
supra, 338 U.S. at 175. 


And in Jackson v. United States, 112 U.S. App. D.C. 260, 


262, 302 F.2d 194, 196 (1962), Judge Burger said: 


‘Po robable cause is not to be evaluated from a re- 
mote vantage point of a library, but rather from the 
viewpoint of a prudent and cautious police officer on 
the scene at the time of arrest. The question to be 
answered is whether such an officer in the particular 
circumstances, conditioned by his observations and 
information, and guided by the whole of his police ex- 
perience, reasonably could have believed that a crime 
had been committed by the person to be arrested. 


On these facts the information which prompted Somer- 
ville to direct Hankins to make the arrest is of course im- 
puted to Hankins for the purpose of assessing the lawful- 
ness of the arrest. The validity of his arrest does not turn 
upon what Hankins actually knew or had observed. E.9., 
Smith v. United States, 123 U.S. App. D.C. 202, 358 F.2d 
&33 (1966), cert. denied, 386 U.S. 1008 (1967). Analysis 
must therefore focus on the observations, knowledge and 
experience of Somerville. Of course, we recognize the ob- 
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vious principle that if Somerville did not have probable 
cause, the imputation doctrine cannot give Hankins such 
cause because Somerville is a credible person. See Appel- 
lant’s Br. 12-13. And here in the case of a street arrest the 
practicability of obtaining a warrant prior to arrest is not 
a factor in deciding whether reasonable grounds existed. 
Where there is probable cause for a street arrest, a war- 
rant is not necessary. Ford v. United States, 122 U.S. 
App. D.C. 259, 352 F.2d 927 (1965 en banc). Rouse v. 
United States, 123 U.S. App. D.C. 348, 359 F.2d 1014 
(1966). Here in view of the easy disposability of nar- 
cotics, obtention of a warrant would in fact have been 
highly impracticable. See United States v. Santiago, 327 
F.2d 573, 574-75 (2d Cir. 1964). Cf. Carroll v. United 
States, 267 U.S. 132 (1925). 

We think it manifest that Somerville had reasonable 
grounds for his belief that the women had purchased nar- 
cotics from appellant. From a second floor window about 
100 feet away appellant was observed standing just off the 
corner of 14th and T Streets, Northwest, from approxi- 
mately 2:30 to 3:05 p.m., June 16, 1966. Somerville’s 11 
years experience on the Narcotics Squad is important be- 
cause it obviously furnished him more than a layman’s 
insight into the significance of what he observed. He 
knew that narcotics were used and sold in the area.* Ap- 
pellant was known to him as a user of drugs. On three 
occasions Somerville saw a transaction between appellant 
and a woman. Milton Kelly was the intermediary in each 
case. Two of the three women were known to Somerville 
as drug addicts and drug dealers. The first transaction 
was with the woman not known to him. She approached 
Kelly and conversed briefly with him. Kelly then walked 
over to appellant who then removed his hand from his 
right front trouser pocket. Although Somerville could 
not be certain, in that hand appeared to be a little glass 
bottle. Appellant passed something, Somerville could not 


5 This Court has judicially recognized the heavy narcotics traffic 
in this same area. Dorsey Vv. United States, 125 U.S. App. D.C. $55, 
372 F.2d 928 (1967). 
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tell what, to Kelly who walked over to the woman and 
handed it to her. She in turn gave Kelly some paper 
money, and Kelly walked back to appellant and gave the 
money to him. Appellant placed the money in his left 
front trouser pocket. The second transaction, which was 
with a woman known to Somerville as an addict and deal- 
er, was similar to the first. Something was passed from 
appellant to Kelly and then to the woman. Bills were 
passed from her to Kelly and then to appellant. The third 
transaction. with the second known addict and dealer, was 
not detailed. 

In our view. Somerville had grounds to be sure that ap- 
pellant was selling something to the women. The product 
was obviously small in size and appeared to come from a 
suitable container for narcotics capsules, a small bottle 
kept in appellant's trouser pocket. The sales occurred in 
an area where Somerville knew narcotics were sold. That 
they were made through Kelly as an intermediary indi- 
cates an attempt to conceal their significance from the 
casual observer. The seller was a known narcotics user. 
Two of the buyers were known addicts and dealers. We 
believe that under all the circumstances, Somerville had 
reasonable grounds not only to believe but to be almost 
certain that he was witnessing narcotics sales. A con- 
clusion that there was no probable cause here would whol- 
ly ignore the practicalities of everyday life on which a 
prudent police officer must act. 

United States v. Santiago, 327 F.2d 573 (2d Cir. 1964), 
presents an analogous fact situation. A Federal Narcotics 
Agent was told by an informer that Santiago was selling 
narcotics in a certain area in Manhattan. A check re- 
vealed she had a prior narcotics record. Over a ten-day 
period agents followed Santiago on four or five occasions 
as she traveled about upper Broadway in her car. She 
was seen meeting with known addicts. Usually after talk- 
ing to an addict she would go to her car and then return 
to the addict. The agents did not see any narcotics being 
passed. Apparently they saw no money either, Six days 
after this ten-day period had ended, at around 1:30 a.m. 
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the agents followed her as she circled the same block sev- 
eral times until she met and spoke to an unidentified man 
on a corner. She then drove slowly several times along a 
14-block stretch of Broadway and entered two restaurants 
known as addict hangouts. At 4:30 a.m. (the opinion 
does not state how long this was after the previous events 
had ended) she was arrested without a warrant. The 
court held that there was ample probable cause for the ar- 
rest wholly independent of information received from any 
informer... We believe the facts indicative of probable 
cause are at least as strong in the case at bar. 

In Brinegar v. United States, 338 U.S. 160 (1949), Al- 
cohol Tax Unit men made an arrest for importing liquor 
into a dry state in violation of federal law. At about 6:00 
p.m. they were parked five miles west of the Oklahoma- 
Missouri line on a highway connecting Joplin, Mo., with 
Vinita, Okla., Brinegar’s home. Brinegar drove past the 
agents heading west and increased his speed as he did so. 
One of the agents. Malsed, had arrested Brinegar five 
months previously for illegally transporting liquor, had 
seen him loading liquor into a car or truck in Joplin on at 
least two occasions over the previous six months and knew 
him to have a hauling reputation. Malsed recognized 
Brinegar and his car as he passed by and noticed that the 
car appeared heavily loaded (although not especially the 
rear end). The officers gave chase and arrested him. 
The Supreme Court held there was probable cause for the 
arrest.’ 

Perry v. United States, 118 U.S. App. D.C. 360. 33 
F.2d 748 (1964), relied upon by appellant, presents a dis- 


« Another analogous narcotics case is United States V. Simms, 171 
F.Supp. 834 (D.D.C.). aff'd per evriam, 106 U.S. App. D.C. 97, 269 
F.2d 544 (1959). Two know drug peddlers were under police sur- 
veillance. Simms. a known addict, surreptitiously took a small 
envelope from one and walked away. The court found reasonable 
cause to believe 2 felony was being committed, 


? Santiago and Brincger both illustrate the obvious proposition 
that an efficer need not see contraband in order to have probable 
cause for a narcotics arrest. 
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tinguishable set of fact. There an informer telephoned 
police that Perry, his wife and a cousin were selling nar- 
cotics near 14th and U Streets. Going there, the police 
saw, across a crowded street, that in walking twelve 
blocks, the three stopped several times to talk to people, 
including known addicts) “Twice an officer saw an ‘ex- 
change of something’ with a known addict.” bid. “When 
pressed. the officer said first that one exchange ‘looked like 
money’ and then that it was money. He did not remem- 
ber whether... [Perry] took part in this exchange.” 118 
U.S. App. D.C. at 360, n.1, 336 F.2d at 748, n.l. Perry 
and companions were then arrested. This Court held: 


Seeing Perry “exchange... something” with a 
known addict, though not “totally innocuous”, was 
not probable cause for Perry's arrest. We must there- 
fore consider the informer’s role. 118 U.S. App. 
D.C. at 361, 336 F.2d at 749. 


The clear import of this language, taken together with 
subsequent discussion, was that the observations of the of- 
ficers alone—considered wholly apart from the informer’s 
tip—was insufficient to constitute probable cause. Appel- 
lant’s argument that “(ijn Perry ... there was an in- 
former's tip to bolster the police action and still this court 
found no probable cause” (Appellant’s Br. at 12) does not 
recognize that the tip was disregarded for purposes of the 
probable cause ruling. 

In Perry, unlike in the case at bar, there is no indica- 
tion that the police knew Perry to be a user or seller of 
drugs. And in that case the officer appeared uncertain 
whether he had seen money at all. In any event, he could 
not recall whether Perry took part in the one money ex- 
change seen. Here Somerville did see currency passed to 
appellant in both the transactions he described in detail. 
And Perry was not seen dealing apparently out of a bottle 
as appellant was.’ 


*The narcotics here may also have been properly admitted into 
evidence irrespective of probable cause to arrest because appellant 
abandoned them before the arrest was effected, and as a result their 
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II. The judge did not commit reversible error under the 
circumstances of this case when he framed the issue 
in terms of the credibility of the police officers. 


(A.Tr. 9; Tr. 29, 40, 42-47, 60-62, 76-77, 260, 262-65, 
267, 284-85, 288) 


Appellant objects to the portion of the trial court’s 
charge quoted supra at pp. 8-9. It was reversible error, he 
argues, for the judge to frame the issue in terms of the 
credibility of the officers when there was another theory of 
defense also argued to the jury, namely that the officers 
were mistaken. We disagree. 

Detectives Somerville and Hankins both testified in 
short that they saw appellant throw an object behind him. 
At the approach of Hankins, Somerville saw appellant put 
his right hand in a trouser pocket and make a motion to 
the rear from that pocket. He saw the object leave appel- 
lant’s hand, saw it in flight and saw it land behind the 
fence. It did not travel fast. Hankins saw appellant 
reach into his pocket and throw a bottle behind him with 
a backward motion. Conceding that he did not actually 
see the bottle leave appellant’s hand, he saw it in flight 
and where it landed. 

The officers were testifying as to matters they observed 
directly and about which they could not reasonably have 


retrieval did not violate the Fourth Amendment. E.g., Hester v. 
United States, 265 U.S. 57 (1924) (officers concealed on defendant’s 
land saw him hand bottle to another; when alarm given, defendant 
picked up another jug and ran; police pursued, fired shot, and de- 
fendant dropped bottle; no seizure in legal sense): Rowse v. United 
States, 123 U.S. App. D.C. 348, 349, 359 F.2d 1014, 1015 (1966) 
(if appellant disposed of narcotics in alley while fleeing unmarked 
police cruiser, there was no illegal seizure). Williams v. United 
States, 99 U.S. App. D.C. 161, 287 F.2d 789 (1956). only dealt 
with an abandonment after a defendant was already under arrest 
without probable cause. Here the contraband was thrown when 
Hankins was one to three feet away from appellant in the process 
of identifying himself as a policeman and telling appellant he was 
under arrest. Appellant had not yet been reduced to custody and 
his liberty restrained. See Price v. United States, 119 A.2d 718, 
719 (D.C. Mun. Ct. App. 1956) (“The word ‘arrest’ has a well- 
defined meaning, the essence of which is a restriction of the right 
of locomotion or a restraint of the person.”’) 


18 


been mistaken. In our view, if the testimony of Detec- 
tives Somerville and Hankins was truthful, it established 
a possession of narcotics by appellant and there was little 
room to argue for acquittal on the theory that they did not 
in fact see what they thought they saw. And the main 
thrust of defense counsel's closing was to raise the pos- 
sibility that the police framed appellant—mistake was 
clearly a defense of secondary importance in counsel’s 
mind. Rather credibility was regarded as the principal 
issue in the case by both parties, and for good reason. In 
these circumstances the judge’s remarks did no more than 
present to the jurors the same frame of reference for ana- 
lyzing the evidence they would have utilized anyway. 
Thus appellant was not prejudiced. Moreover, federal 
trial judges have the right to comment on the evidence in 
criminal cases. Jones v. United States, 124 U.S. App. 
D.C. 8&3, 361 F.2d 537 (1966). The suggestion to the jury 
here that in the judge’s view the key issue was one of 
credibility did not exceed the bounds of fair comment. 
Appellant also claims that the trial judge committed 
reversible error in not rendering sua sponte a specific in- 
struction on the issue of identification.” This is a “plain 
error” claim because the instruction was not requested 
below. Rule 52/b), Fed. R. Crim. P. In any event, such 
an instruction, which cautions the jury that they must be 
satisfied beyond a reasonable doubt of the accuracy of the 
identification of a defendant, was not called for by the 
facts of the instant case. This is so because it was un- 
contested that appellant was properly identified at the 


* Junior Bar Section of D.C. Bar Ass’n., Criminal Jury Instruc- 
tims, Instruction No. 126 (1966), reads as follows: 


The burden is on the Government to prove beyond a reason- 
able doubt, not only that the offense was commited as alleged 
in the indictment, but also that the defendant is the person who 
committed it. You must be satisfied beyond a reasonable doubt 
of the accuracy of the identification of the defendant before 
you may convict him. If the circumstances of the identification 
are not convincing beyond a reasonable doubt, you must find 
the defendant not guilty. 
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scene of the alleged offense. The issue was whether he 
committed a crime at the scene.” 


CONCLUSION 


WHEREFORE, we submit that the judgment of the 
District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
WILLIAM H. COoLLins, Jr, 
JAMES E. KELLEY, JR., 
Assistant United States Attorneys. 


© Even if identification had been an issue. a failure to give an 
identification instruction would not have been reversible error. Jones 
v. United States, supra. In Jones, a robbery case where identifica- 
tion was the principal issue at trial, the omission of the instruction 
was held not to be reversible error. This Court there read the 
requirement of Salley v. United States, 122 U.S. App. D.C. $59, 
353 F.2d 897 (1965), that the instruction be given, as addressed 
solely to that situation particularly conducive to mistaken identifica- 
tion there presented—where an undercover narcotics officer makes 
multiple buys over a period of months and the sellers are not 
arrested until the end of his undercover tour. 
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